STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

W LLI AM AND MARLENE GRUBB
Petitioners,

VS. Case No. 04-3047
DEPARTMENT OF BUSI NESS AND
PROFESSI ONAL REGULATI ON,
CONSTRUCTI ON | NDUSTRY

LI CENSI NG BOARD, and
NORMAN LEVI NSKY,

Respondent s.

N N N N N N N N N N N N N N

RECOMVENDED ORDER

Pursuant to notice, a hearing was conducted in this case on
Novenber 19, 2004, by video teleconference at sites in Fort
Lauderdal e and Tal | ahassee, Florida, before Stuart M Lerner, a
dul y- desi gnated Admi ni strative Law Judge of the Division of
Adm ni strative Hearings (DOAH).

APPEARANCES

For Petitioners: Mar| ene Grubb, pro se
10551 Northwest 21st Court
Sunrise, Florida 33322

For the Board: Adrienne C. Rodgers, Esquire
Depart nent of Business and
Pr of essi onal Regul ati on
1940 North Monroe Street, Suite 42
Tal | ahassee, Florida 32399-1023

For M. Levinsky: No Appearance



STATEMENT OF THE | SSUE

Whet her Petitioners' claimfor nonies fromthe Florida
Homeowners' Construction Recovery Fund is subject to
adj udi cati on pursuant to Section 120.57(1), Florida Statutes,
and, if so, how nuch should Petitioners be awarded.

PRELI M NARY STATEMENT

On July 29, 2004, the Construction Industry Licensing Board
(Board) rendered a witten order awardi ng Petitioners $1,025.00
fromthe Florida Homeowners' Construction Recovery Fund. On
August 12, 2004, Petitioners filed a Request for Hearing on the
Board's action, contending that they "should be awarded at | east
$3,475.00." The Board referred the matter to DOAH on August 30,
2004, "for the assignnent of an Adm nistrative Law Judge to
conduct a formal hearing.”

As noted above, the final hearing in this case was held on
Novenber 19, 2004. Petitioners (through Petitioner Marlene
G ubb) and the Board (through its attorney, Adrienne C. Rodgers,
Esquire) made appearances at the hearing. Respondent Nornan
Levi nsky, al though given due notice of the hearing, did not
appear, either in person or through counsel or a qualified
representative.

Two witnesses testified at hearing: Petitioner Mrlene
Grubb (on behalf of Petitioners) and Valerie Singleton (on

behal f of the Board). In addition to these two w tnesses



testinmony, 12 exhibits (Petitioners' Exhibit 1, and the Board's
Exhi bits 1 through 11) were offered and received into evidence.

Foll owi ng the conclusion of the evidentiary portion of the
heari ng, the undersigned established a deadline (ten days from
the date of the filing of the hearing transcript wth DOAH) for
the filing of proposed recomended orders.

The hearing Transcript (consisting of one volune) was filed
with DOAH on Decenber 13, 2004.

The Board tinely filed its Proposed Recommended Order on
Decenber 23, 2004. To date, neither Petitioners, nor
M. Levinsky, has filed any post-hearing submttal.

FI NDI NGS OF FACT

Based on the evidence adduced at hearing, and the record as
a whole, the follow ng findings of fact are made:

1. On or about October 1, 1997, Petitioners entered into a
contract in which they agreed to pay Respondent Nornan
Levi nsky' s conpany, Broward Roofing, Inc., $3,700.00 to place a
"new shingle roof" on Petitioners' residence and perform ot her
rel ated roofing work. The contract provided Petitioners with a
ten-year "l abor warranty" and a 30-year shingle warranty.

2. After the contracted work was conpleted and Petitioners
pai d Broward Roofing, Inc., the $3,700.00 called for by the

contract, the newy-installed roof started | eaking.



3. Broward Roofing, Inc., refused to nake the necessary
repairs.
4. Petitioners paid other contractors to performthe
repair work
5. On Novenber 17, 1998, Petitioner filed an application
seeking to recover fromthe Florida Construction Industries
Recovery Fund (which has since been renaned the Florida
Homeowners' Construction Recovery Fund) $1,025.00 that they had
paid for repairs to the "new shingle roof" Broward Roofi ng,
Inc., had recently installed, contending that they were
deserving of such an award i nasnmuch as "[t]he roofer [Broward
Roofing, Inc.] [had] refused to fix [their] new roof that was
| eaking and [had] totally ignored [their] 10 year warranty."
Their application was filed on a Board-produced Construction
| ndustries Recovery Fund ClaimForm (Form, at the end of which
was printed the foll ow ng:
In addition to your conplete witten
statenment, we are requesting docunentation
of your contractual relationship with the
contractor and evi dence supporting your
claim Certified copies of the foll ow ng
list of docunents are required to assist us
in determning your eligibility for
recovery.
| have attached the follow ng: (these
docunents are required for proper processing
of your claim Failure to provide required
docunentation will delay processing and

could result in your claimbeing denied due
to i nconpl et eness.)



__ Court certified copy of the Cvil
Judgnent, and/or Final Order of the
Construction Industry Licensing Board
directing restitution be paid.

__ Copy of contract between you and the
contractor.

__ Copi es of applicable bonds, sureties,
guarantees, warranties, letters of credit
and/ or policies of insurance.

__ Court certified copies of levy and
executi on documents.

_ Proof of all efforts/inability to
collect restitution judgnent.

No clainms will be processed until 45 days

after the date of entry of the Cvil

Judgnent and/or Final Restitution O der.
On the conpleted Formthat Petitioners filed, only the spaces
next to " Copy of contract between you and the contractor” and
"Copi es of applicable bonds, sureties, guarantees, warranties,
letters of credit and/or policies of insurance"” were checked.

6. On May 4, 1999, the Broward County Central Exam ning

Board of Construction Trades filed an Admi nistrative Conpl ai nt
agai nst "Norman Levi nsky d/b/a Broward Roofing, Inc.," which

read as foll ows:

Count |
1. At all tinmes material hereto RESPONDENT
was a roofing contractor hol ding Broward
County Certificate of Conpetency #95-7726- R-
R.

2. On or about Septenber 16, 1997,
RESPONDENT entered into a contract to re-
roof Conplainant's hone | ocated at 10551
N. W 21st Court, Sunrise, Florida.



3. RESPONDENT obtained a building permt.

4. The work was conpleted on March 10, 1998
and the roof began to | eak on June 1, 1998.

5. RESPONDENT failed to properly supervise
to ensure that the tie in with flat roof was
properly conpleted. His failure to ensure
such a proper tie in resulted in |eaks.

6. Werefore, it is charged that the
RESPONDENT vi ol at ed Subsection 9-14(b)(11)
of the Broward County Code of O dinances by
failing to properly supervise a project
commenced pursuant to a building permt.

Count |1

7. Paragraphs 1 and 2 are included as if
restated herein.

8. Conpl ai nant pai d RESPONDENT t he t ot al
contract price of $3,700. 00.

9. RESPONDENT conpl eted the worKk.

10. RESPONDENT gave Conpl ai nant a 10 year
| abor warranty.

11. RESPONDENT fail ed and refused to honor
his warranty.

12. Conpl ai nant had to pay additional
amount of $1,025.00 for a new contractor to
repair the work of RESPONDENT.

13. Wherefore, it is charged that the
RESPONDENT vi ol at ed Subsection 9-14(b)(5)c
of the Broward County Code of O dinances by
comm tting m smanagenent whi ch causes
financial harmto a custoner because the
custonmer had to pay nore for the contracted
job than the original contract price.



Count 111

14. Above paragraphs are included as if
restated herein.

15. RESPONDENT failed to honor the warranty
and conplete the project in a workmanlike
manner for a period in excess of 90
consecutive days.

16. Werefore, it is charged that the
RESPONDENT vi ol at ed Subsection 9-14(b)(8) of
the Broward County Code of Ordi nances by
abandoni ng a construction project in which
RESPONDENT was under contract as a
contractor.

It is determ ned that the above stated
charges are grounds for disciplinary action
pursuant to Chapter 9, Sections 9-14, 9-28
and 9-46, Broward County Code of O dinances
and Section 6.11, Broward County Charter.
Broward County has the authority to certify
and discipline local contractors pursuant to
Section 489.131, Florida Statutes.

7. Following a hearing on the Adm nistrative Conpl ai nt
hel d May 25, 1999, the Broward County Central Exam ning Board of
Bui | ding Construction Trades, on June 16, 1999, issued an Order,
whi ch read as foll ows:

A Disciplinary Proceeding was held on

May 25, 1999, before the Broward County
Central Exam ning Board of Buil ding
Construction Trades (the "Board"), in
accordance with Section 9-14, Broward County
Code of Ordinances (the "Code"). Service of
the Admi nistrative Conplaint filed against

t he Respondent was made by certified mail.
The Respondent being duly advi sed was not
present at the hearing. The Board heard the
sworn testinony of WIlliam G ubb and Marl ene
Gr ubb.



Upon consideration, it is ORDERED:

1. The allegations of fact as set forth in
the Adm nistrative Conplaint are found to be
true and adopted and incorporated herein by
reference as findings of fact.

2. The conclusions of law alleged and set
forth in the Adm nistrative Conplaint are
approved and adopted and i ncorporated
her ei n.

Upon these findings, it is therefore
ORDERED:

1. That Respondent's Certificate of
Conpetency is hereby revoked.

2. That the Respondent make restitution to
t he Conplai nants in the anount of $3,700. 00.

3. Prior to the RESPONDENT being allowed to
reinstate his certificate of conpetency or
being allowed to sit for any exam

adm ni stered by a Broward County Centr al
Exam ni ng Board, or receiving any |license
froma Broward County Central Exam ning
Board, RESPONDENT mnust appear before the
Board and prove that the restituti on anount
has been paid in full

The board's order may be appeal ed by
Petition for Wit of Certiorari to the
Seventeenth Judicial Circuit within thirty
(30) days of the date of rendition of the
order of the board as provided by the

Fl ori da Rul es of Appellate Procedure.

FURTHER, the Broward County Centra
Exam ni ng Board of Construction Trades nakes
RECOMVENDATI ON to the Florida Construction

| ndustry Licensing Board to i nmpose on the
state registration, the follow ng penalty:

1. Revoke state registration and require
t he RESPONDENT to make restitution to the
Conpl ai nants in the amount of $3, 700. 00.



I n accordance with Florida Statutes, Chapter
489.131(7)(c) and (d), the disciplined
contractor, the conplainant, or the
Departnent of Busi ness and Prof essional
Regul ati on may chal | enge the | oca
jurisdiction enforcenent body's recomended
penalty for Board action to the State
Construction Industry Licensing Board. A
chal l enge shall be filed wthin sixty (60)
days of the issuance of the recomrended
penalty to the State Construction Industry
Li censi ng Board in Jacksonville, Florida.

I f challenged, there is a presunptive
findi ng of probable cause and the case may
proceed before the State Board without the
need for a probabl e cause heari ng.

Failure of the disciplined contractor, the
conpl ai nant, or the Departnent of Business
and Professional Regul ation to challenge the
| ocal jurisdiction s recommended penalty
within the tinme period set forth in this
subsection shall constitute a waiver of the
right to a hearing before the State
Construction Industry Licensing Board.

A wai ver of the right to a hearing before
the State Board shall be deened an adm ssion
of the violation, and the penalty
recommended shall becone a final order
according to procedures devel oped by State
Board rule without further State Board
action.

Pursuant to Section 120.569, Florida
Statutes, the Parties are hereby notified
that they may appeal the Final Oder of the
State Board by filing one copy of a Notice
of Appeal with the Cerk of the Departnent
of Busi ness and Professional Regul ation,
Nort hwood Centre, 1940 North Monroe Street,
Tal | ahassee, Florida 32399-0792, and by
filing the filing fee and one copy of the
Notice of Appeal with the District Court of
Appeal within thirty (30) days of the
effective date of said O der



8. On or sonetine after Septenber 1, 1999, Petitioners
filed an affidavit prepared by Petitioner Marlene G ubb, which
read as follows:

|, Marlene A. G ubb, hereby certify that I
have conpl eted a reasonabl e search and
inquiry in accordance with the instructions
provi ded by the Construction Industry

Li censi ng Board and have not found property
or assets to satisfy ny Board Order['] in
whol e or part.

Legal Nanes

The Departnent of State revealed that the
conpany Broward Roofing Inc. was

adm ni stratively dissolved on 9/10/98. The
CIL]B verified the contractor[']s nane and
I icense nunber as: Norman Levinsky d/b/a
Broward Roofing Inc. RCO047656.

Real Property

My search included property in the nanes:
Nor man Levi nsky and Broward Roofing Inc. in
Broward County, Florida. Norman Levi nsky
had no real property and Broward Roofing
Inc. is delinquent on property taxes for
over two years.

Boats and Mdtor Vehicles

There were no vehicles or boats in the notor
vehi cl e data bank regi stered to Nornman

Levi nsky or Broward Roofing Inc.

Aircraft
The FAA in Cklahoma City, Ms. Jeannie
Vannest stated that there is no registration
listed for Norman Levi nsky or Broward
Roofing I nc.
9. On March 25, 2004, the Board rendered a Final Order
Approvi ng Recommended Order of Disciplinary Action by Local

Enf or cenent Body, which approved the Broward County Centra
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Exam ni ng Board of Buil ding Construction Trades' June 16,

O der

and read as foll ows:

THI'S MATTER cane before the Construction

| ndustry Licensing Board (hereinafter
referred to as the "Board") pursuant to
Section 489.131(7), Florida Statutes, for a
determ nati on of whether to accept the
proposed recomrended penalty by the Broward
County Central Exam ning Board of Buil ding
Construction Trades (a copy of which is
attached and i ncorporated herein by
reference). Neither the Petitioner, the
Respondent nor the Conpl ainant filed a
chal l enge to the | ocal enforcenent body's
recommended penalty to the Board.

Upon consi deration of the |ocal enforcenent
body's Admi nistrative Conplaint, the mnutes
fromthe neetings on January 21, 1999, and
May 25, 1999, and the Final Oder of

Di sciplinary Action and its proposed
recomended penalty to the Board in this
matter and being otherwi se fully advised in
the premses it is hereby ORDERED AND
ADJUDGED:

1. The proposed recommended penalty is
her eby approved and adopted in its entirety
and i ncorporated herein by reference.

2. In accordance with the recommended

penal ty, Respondent's state registration (RC
0047656) is hereby REVOKED. Respondent

shall pay restitution in the anount of
$3,700 to WIliam and Marl ene G ubb.

3. Respondent will adhere to and abi de by
all of the terns and conditions of the
recommended penalty. Failure to abide by
the terms of this Order may result in
further action by the Board.

4. This Order shall be placed in and becone
a part of Respondent's official records.

11
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5. A change in the Respondent's |icensure
status, including the suspension,

revocation, voluntary relinquishment, or

del i nquency of license, does not relieve the
Respondent of his obligation to pay any
fines, costs, interest or restitution

i nposed in this and previous orders.

Pursuant to Section 120.68, Florida

Statutes, the Parties are hereby notified

that they may appeal this Final Oder by

filing a Notice of Appeal with the O erk of

t he Departnment of Business and Professional

Regul ati on, Northwood Centre, 1940 North

Monroe Street, Tallahassee, Florida 32399-

0792, and by filing the filing fee and one

copy of the Notice of Appeal with the

District Court of Appeal within thirty (30)

days of the effective date of this Order.

This Order shall becone effective upon

filing with the derk of Departnent of

Busi ness and Prof essional Regul ati on.
This was the "Final Order of the Construction Industry Licensing
Board directing restitution be paid,” that, according to the
Form Petitioners used to submt their claimfor nonies fromthe
Fl ori da Construction Industries Recovery Fund, was "required for
proper processing of [their] claim"

10. On June 10, 2004, nore than five and a half years
after Petitioners had filed their claimapplication, the Board
met to determne the nerits of their claimpursuant to Section
120.57(2), Florida Statutes. Although given due notice of the
Board neeting, neither Petitioners, nor M. Levinsky, nade an

appearance, either in person or through a representative, at the

meeting. "[U pon consideration of the docunentation and

12



testinmony submtted,” the Board determ ned that Petitioners'

claimfor $1,025.00 should be "approved."

11.

On July 29, 2004, the Board rendered (that is, filed

with the agency clerk) a witten order to this effect,

read as foll ows:

THI' S MATTER cane before the Construction

| ndustries Recovery Fund Conmittee and
Construction Industry Licensing Board (the
"Board") pursuant to sections 120.57(2) and
489. 143, Florida Statutes (2003) as well as
rule 61G4-21.004, Florida Adm nistrative
Code, on June 10, 2004, in Coral Gables,
Florida, for consideration of a claimfor
restitution fromthe Construction Industries
Recovery Fund (the "Recovery Fund").
Wlliam[a]nd Marl ene Gubb ("Cd ai mants")
and Norman Levi nsky ("Licensee") were duly
notified of the proceedings. At the
proceedi ngs before the commttee and the
Board, Claimants were not present, and were
not represented by counsel. Licensee was
not present, and was not represented by
counsel .

Upon consi deration of the docunentation and
testinmony submtted, it is ORDERED

1. daimants satisfied all requirenents for
paynent fromthe Recovery Fund.

a. The Recovery Fund daimwas filed on
Novenber 17, 1998. The application was
tinmely filed.

b. The contractor was paid $3, 700. 00.

c. Caimnts were awarded restitution from
the Construction Industry Licensing Board on
March 24, 2004, in the anpbunt of $3,700. 00,
pursuant to a Final Order Approving
Recommended Order of Disciplinary Action by
Local Enforcenent Body. The Board adopted

13
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and approved the Broward County Central
Exam ni ng Board of Buil ding Construction
Trades recomendati on, which found:

i Contractor held a current and active
license at all tinmes material to the
transacti on;

ii. The construction contract is dated
Sept enber 18, 1997,

iiti. The work was conpleted on March 10,
1998, and the roof began | eaking June 1,
1998;

iv. Contractor failed to honor the warranty
on the roof;

v. As aresult, Caimants paid an
addi tional $1,025.00 for repair work;

vi. Contractor violated subsection 9-
14(b)(5)c of the Broward County Ordi nances
by comm tting m smanagenent, whi ch caused
financial harmto a consuner because the
consuner had to pay nore for the contractua
job than the original contract price.

d. The contractor engaged in activity that
appears [to] violate section 489.129(1)(q9)2,
Florida Statutes (2003).

e. There is an asset search in the file
that shows no assets are avail able from
whi ch clai mant can satisfy the judgnent.

2. Pursuant to section 489. 143, Florida
Statutes (2003), the maxi num anount that the
Recovery Fund can pay on a single claimis
$25, 000. 00. Thus, the claimfor restitution
fromthe Recovery Fund is APPROVED in the
amount of $1, 025. 00.

3. In accordance with rule 61(4-21. 005,

Fl orida Adm ni strative Code, the Secretary
of the Florida Departnent of Business and
Prof essi onal Regulation is directed to pay

14



the claimfromthe Recovery Fund after
forty-five days fromthe date upon which the
Final Order is filed with the Agency d erk.

4. Pursuant to section 489.143(6), Florida
Statutes (2003), upon paynent of the claim
fromthe Recovery Fund, Licensee's licensure
to practice contracting is AUTOVATI CALLY
SUSPENDED wi t hout any further admi nistrative
action.

5. Pursuant to section 489.143(2), Florida
Statutes (2003), upon receipt by d ai mant
under section 489.143(1), Florida Statutes
(2003) of paynment fromthe Recovery Fund,

Cl ai mant shall assign his or her additiona
right, title, and interest in the judgnent
or restitution order, to the extent of such
paynent, to the Board, and thereupon the
Board shall be subrogated to the right,
title, and interest of the C aimnt; and any
anount subsequently recovered on the award,
j udgnment or restitution order by the Board,
to the extent of the right, title, and
interest of the Board therein, shall be for
t he purpose of reinbursing the Recovery
Fund.

This Order shall becone effective upon
filing wwith the Cerk of the Departnent of
Busi ness and Prof essi onal Regul ati on.

DONE AND ORDERED t his 21st day of June,
2004.

Appended to the order was the follow ng Notice of Right

Appeal :

You are hereby notified that nediation is
not available in this matter. Pursuant to
Section 120.569, Florida Statutes, you may
seek review of the above by filing a request
for hearing with the Executive D rector of
the Board at 1940 North Monroe Street,

Tal | ahassee, Florida 32399-2202 within
twenty-one (21) days of the filing of this

15
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Order. Upon request, you will receive an
i nformal hearing pursuant to section
120.57(2), Florida Statutes. In the

al ternative, you may request a fornal
heari ng pursuant to Section 120.57(1),
Florida Statutes, if there are materia
facts in dispute; if you request a fornal
hearing, the petition nust contain the
information required by Rule 28-106. 201,

Fl orida Adm nistrative Code, including
specification of the facts which are in

di spute. If you request a hearing, you have
the right to be represented by an attorney
or other qualified representative to take
t esti nony.

12. On August 12, 2004, Petitioners filed a Request for
Hearing, conplaining that they "shoul d be awarded at | east
$3,475.00" to be adequately conpensated for all of the repairs
they had to nake to their roof as a result of Broward Roofing,
Inc.'s failure to neet its responsibilities.

13. On August 30, 2004, the Board referred the matter to
DOAH "for the assignment of an Adm nistrative Law Judge to
conduct a formal hearing"” pursuant to Section 120.57(1), Florida
St at utes.

CONCLUSI ONS OF LAW

14. Section 489.140, Florida Statutes, establishes the
Fl ori da Honmeowners' Construction Recovery Fund (Fund).

15. The intent of the Legislature in maintaining the Fund
is explained in Section 489.1401(2), Florida Statutes, which was

added to Chapter 489, Part |, Florida Statutes, effective

16



July 1, 2004, by Chapter 2004-84, Laws of Florida, and provides

as foll ows:

It is the intent of the Legislature that the
sol e purpose of the Florida Honeowners
Construction Recovery Fund is to conpensate
any aggrieved clai mant who contracted for
the construction or inmprovenent of the
residence located within this state and who
has obtained a final judgnent in any court
of conpetent jurisdiction, was awarded
restitution by the Construction Industry

Li censing Board, or received an award in
arbitration against a |icensee on grounds of
fi nanci al m snanagenent or ni sconduct,
abandoni ng a construction project, or making
a false statenent with respect to a project
and arising directly out of any transaction
when the judgnent debtor was |icensed and
perfornmed any of the activities enunerated
under s. 489.129(1)(g), (j) or (k) on the
honeowner' s residence.

The "activities enunerated under s. 489.129(1)(g), (j) [and]
(k)" (referenced in Section 489.1401(2), Florida Statutes

(2004)) are as follows:

* * *

(g0 Committing m smanagenent or m sconduct
in the practice of contracting that causes
financial harmto a custoner. Financi al
m smanagenent or m sconduct occurs when:

1. Valid liens have been recorded agai nst
the property of a contractor's custoner for
supplies or services ordered by the
contractor for the custoner's job; the
contractor has received funds fromthe
custonmer to pay for the supplies or
services; and the contractor has not had the
liens renoved fromthe property, by paynent
or by bond, within 75 days after the date of
such liens;

17



2. The contractor has abandoned a
customer's job and the percentage of
conpletion is | ess than the percentage of
the total contract price paid to the
contractor as of the tine of abandonnent,
unl ess the contractor is entitled to retain
such funds under the terns of the contract
or refunds the excess funds within 30 days
after the date the job is abandoned; or

3. The contractor's job has been conpl et ed,
and it is shown that the custoner has had to
pay nore for the contracted job than the
original contract price, as adjusted for
subsequent change orders, unless such
increase in cost was the result of

ci rcunst ances beyond the control of the
contractor, was the result of circunstances
caused by the custoner, or was otherw se
permtted by the terns of the contract

bet ween the contractor and the custoner.

* * *

(j) Abandoning a construction project in
whi ch the contractor is engaged or under
contract as a contractor. A project may be
presuned abandoned after 90 days if the
contractor term nates the project wthout
just cause or w thout proper notification to
t he owner, including the reason for
termnation, or fails to performwork

Wi t hout just cause for 90 consecutive days.

(k) Signing a statenent with respect to a
project or contract falsely indicating that
the work is bonded; falsely indicating that
paynment has been nade for all subcontracted
wor k, | abor, and materials which results in
a financial |oss to the owner, purchaser, or
contractor; or falsely indicating that

wor kers' conpensation and public liability

i nsurance are provided.

* * *

18



A contractor's failure to honor a warranty is not anong these
"activities enunerated under s. 489.129(1)(g), (j) [and] (k)."
Rat her, according to Florida Adm nistrative Code Rule 614-
17.001(1)(m1, it constitutes "[misconduct or inconpetency in
the practice of contracting as set forth in Section
489.129(1)(n), F.S."

16. Chapter 2004-84, Laws of Florida, effectuated other
changes to Chapter 489, Part |, Florida Statutes, in addition to
addi ng Section 489.1401(2), Florida Statutes. The Legislature
stated its purpose in making these changes (which were effective
July 1, 2004) in the act's preanble, which read as foll ows:

VWHEREAS, the Florida Construction Industries
Recovery Fund was created to rei nburse a
person who has suffered nonetary danages as

a result of financial m smanagenent by a
contractor, and

WHEREAS, the Legi sl ature recogni zes that
homeowner s have been caused nost nonetary
damages as a result of financial

m smanagenent or abandonnent by D vision |
contractors, and

VWHEREAS, the Legislature desires to provide
homeowners with reconpense for such nonetary
damages, and

VWHEREAS, the Legislature recogni zes that the
current |aw places claimants in the position
of having to reestablish danages in order to
conply with the provisions of the statute,
and

WHEREAS, the Legislature desires to nmake

clear the circunstances under whi ch an award
fromthe fund shall be made, and

19



WHEREAS, the Legislature w shes to nake
ot her clarifying changes and inprove the
di sposition of clains filed, and

WHEREAS, the Legi sl ature recogni zes t hat
there are clains currently pending from
persons who are not homeowners or who have
presented clains for nonetary danages caused
by Division Il contractors, and

WHEREAS, the Legislature desires to provide
a mechanismfor those clains if eligible, to
be pai d.

17. Section 489.141(1), Florida Statutes, as amended by
Chapter 2004-84, Laws of Florida, sets forth the foll ow ng
eligibility requirenents for recovery fromthe Fund:

Any claimant is eligible to seek recovery
fromthe recovery fund after having nade a
claimand exhausting the limts of any
avai |l abl e bond, cash bond, surety,
guarantee, warranty, letter of credit, or
policy of insurance, provided that each of
the following conditions is satisfied:

(a) The claimant has received fina
judgnent in a court of conpetent
jurisdiction in this state or has received
an award in arbitration or the Construction
| ndustry Licensing Board has issued a final
order directing the |icensee to pay
restitution to the claimant. The board nay
wai ve this requirement if:

1. The claimant is unable to secure a final
j udgnment against the |icensee due to the
death of the |icensee; or

2. The claimant has sought to have assets
involving the transaction that gave rise to
the claimrenoved fromthe bankruptcy
proceedi ngs so that the nmatter m ght be
heard in a court of conpetent jurisdiction

20



inthis state and, after due diligence, the
claimant is precluded by action of the
bankruptcy court from securing a final

j udgnment agai nst the |licensee.

(b) The judgnent, award, or restitution is
based upon a violation of s. 489.129(1)(9),
(j) or (k) or s. 713.35.

(c) The violation was committed by a
| i censee.

(d) The judgnent, award, or restitution
order specifies the actual danmages suffered
as a consequence of such violation.

(e) The contract was executed and the
vi ol ation occurred on or after July 1, 1993,
and provided that:

1. The claimant has caused to be issued a
wit of execution upon such judgnent, and
the officer executing the wit has made a
return showi ng that no personal or rea
property of the judgnment debtor or |icensee
liable to be levied upon in satisfaction of
t he judgnent can be found or that the anount
realized on the sale of the judgnent
debtor's or licensee's property pursuant to
such execution was insufficient to satisfy
t he judgnent;

2. If the claimant is unable to conply with
subparagraph 1. for a valid reason to be
determ ned by the board, the clainmant has
made all reasonabl e searches and inquiries
to ascertain whether the judgnent debtor or
| icensee is possessed of real or personal
property or other assets subject to being
sold or applied in satisfaction of the

j udgnment and by his or her search has

di scovered no property or assets or has

di scovered property and assets and has taken
all necessary action and proceedings for the
application thereof to the judgnent but the
anount thereby realized was insufficient to
satisfy the judgnent; and
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3. The claimnt has made a diligent
attenpt, as defined by board rule, to
collect the restitution awarded by the
boar d.

(f) Aclaimfor recovery is made within 1
year after the conclusion of any civil,
crimnal, or admnistrative action or award
in arbitration based on the act. This

par agr aph applies to any claimfiled with
the board after QOctober 1, 1998.

(g) Any anounts recovered by the clai mant

fromthe judgnent debtor or |icensee, or

from any ot her source, have been applied to

t he damages awarded by the court or the

anount of restitution ordered by the board.

(h) The claimant is not a person who is

precluded by this act frommaking a claim

for recovery.
Those circunstances where a claimant is "not a person who is
precluded by this act frommaking a claimfor recovery,” within
the nmeaning of Section 489.141(1), Florida Statutes, are
described in Section 489.141(2), Florida Statutes, which, as

anended by Chapter 2004-84, Laws of Florida, reads as follows:

A claimant is not qualified to make a cl aim
for recovery fromthe recovery fund, if:

(a) The claimant is the spouse of the
j udgnment debtor or licensee or a personal
representative of such spouse;

(b) The claimant is a |licensee who acted as
the contractor in the transaction which is
the subject of the claim

(c) The claimis based upon a construction
contract in which the Iicensee was acting
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with respect to the property owned or
controlled by the |icensee;

(d) The claimis based upon a construction
contract in which the contractor did not
hold a valid and current |icense at the tine
of the construction contract;

(e) The claimant was associated in a
busi ness relationship with the |icensee
ot her than the contract at issue;

(f) The claimant has suffered danages as
the result of making inproper paynents to a
contractor as defined in part | of chapter
713; or

(g) The claimant has contracted with a
licensee to performa scope of work
described in s. 489.105(3)(d)-(q).

18. "Paynent fromthe [FJund” nust be made in accordance
with the provisions of Section 489.143, Florida Statutes,
subsections (1) and (2) of which, as anmended by Chapter 2004- 84,
Laws of Florida, read as foll ows:

(1) The fund shall be disbursed as provided
ins. 489.141 on a final order of the board.

(2) Any claimant who neets all of the
conditions prescribed in s. 409.141 may
apply to the board to cause paynent to be
made to a claimant fromthe recovery fund in
an anmount equal to the judgnent, award, or
restitution order or $25,000, whichever is

| ess, or an anount equal to the unsatisfied
portion of such person's judgnent, award, or
restitution order, but only to the extent
and anount of actual danages suffered by the
claimant. Paynent fromthe fund for other
costs related to or pursuant to civil
proceedi ngs such as postjudgnent interest,
attorney's fees, court costs, nedical
damages, and punitive damages i s prohibited.
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19.

The recovery fund is not obligated to pay
any judgnent, award, or restitution order,
or any portion thereof, which is not
expressly based on one of the grounds for
recovery set forth in s. 489.141. Beginning
January 1, 2005, for each contract entered
after July 1, 2004, paynent fromthe
recovery fund shall be subject to a $50, 000
maxi mum paynent .

The procedure the Board nust follow before it may

issue a final order disposing of a claimfor nonies fromthe

Fund is described in Section 489. 142, Florida Statutes,

as anended by Chapter

foll ows:

(1) Wth respect to actions for recovery
fromthe recovery fund, the board may

i ntervene, enter an appearance, file an
answer, defend the action, or take any
action it deens appropriate and may take
recourse through any appropriate nethod of
review on behalf of the State of Florida.
The board may del egate to the departnent by
rule the authority to close any case when a
claimant is not qualified to make a claim
for recovery fromthe recovery fund under s.
489. 141(2); when after notice the clai mant
has failed to provide docunentation in
support of the claimas required by the
board; or when the |icensee has reached the
aggregate limt.

(2) Notwithstanding any ot her provision of

| aw, the board shall cause a notice of
hearing to be served 14 days in advance of
the hearing on the claimnt and on the

I i censee whose license is subject to
suspension by s. 489.143. Each notice shal
informthe recipient of any adm nistrative
hearing or judicial review that is available
under s. 120.569, s. 120.57, or s. 120.68;
shall indicate the procedure that nust be
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followed to obtain the hearing or judicial
review, and shall state the tinme [imts that
apply. Service of the notice on the

i censee shall be made in accordance with s.
455.275. Service of the notice on the

cl ai mant shall be by regular United States
mai | at the address provided on the claim
The service of notice in accordance with
this section is conplete upon expiration of
14 days after deposit in the United States
mai | .  Proof of service of a notice shall be
made by entry in the records of the
departnment that the notice was given. The
entry shall be adm ssible in judicial and
adm ni strative proceedings of this state and
shall constitute sufficient proof that
notice was given.

(3) Notwithstanding any ot her provision of

| aw, board hearings on clainms shall be
conducted in accordance with ss. 120.569 and
120.57(2). Al claimhearings shall be
conducted at the board's regular neeting at
the place, date, and tine published. Oders
of the board denying or awarding funds to a
cl ai mant constitute final orders that may be
appeal ed in accordance with s. 120. 68.
Orders awardi ng or denying clainms shall be
served in the same manner as notices of
hearing in this section.

20. In the instant case, Petitioners filed their claim
application with the Board on Novenber 17, 1998, requesting an
award of $1,025.00 based on M. Levinsky's "refus[al] to fix
[their] new roof that was | eaking and [his] totally ignor[ing]
[their] 10 year warranty."” Petitioners did not attach to their
application either a "Court certified copy of [a] G vil
Judgment” or a "Final Order of the Construction Industry

Li censing Board directing restitution be paid," as required by
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Fl ori da Administrative Code Rule 61G4-21.003(2).? Indeed, no
such judgment or order had yet been rendered. Consequently,
Petitioner's application |ay dormant until after the Board had
rendered its March 2004 Final Order Approving Reconmmended Order
of Disciplinary Action by Local Enforcenment Body, which, anong
other things, directed M. Levinsky to "pay restitution in the
anount of $3,700.00 to [Petitioners]."

21. After due notice, the Board nmet on June 10, 2004, to
consider Petitioners' claimapplication. It determned at the
neeting that Petitioners should be awarded $1,025.00 fromthe
Fund, the anount they had requested in their application. A
written order maki ng such an award was filed with the agency
clerk on July 29, 2004. The witten order contained the
following "Notice of Right to Appeal™

You are hereby notified that nmediation is
not available in this matter. Pursuant to
Section 120.569, Florida Statutes, you may
seek review of the above by filing a request
for hearing with the Executive Director of
the Board at 1940 North Monroe Street,

Tal | ahassee, Florida 32399-2202 within
twenty-one (21) days of the filing of this
Order. Upon request, you will receive an
i nformal hearing pursuant to section
120.57(2), Florida Statutes. In the
alternative, you may request a fornmal
hearing pursuant to Section 120.57(1),
Florida Statutes, if there are materi al
facts in dispute; if you request a fornma
hearing, the petition nust contain the

i nformation required by Rule 28-106. 201,

Fl ori da Adm ni strative Code, including
specification of the facts which are in

26



di spute. If you request a hearing, you have
the right to be represented by an attorney
or other qualified representative to take
testi nony.
By letter dated August 10, 2004, Petitioners advised the Board

that they believed that their award should be "at | east
$3,475.00," not $1,025.00. The Board, in turn, by letter dated
August 27, 2004, referred the matter to DOAH "for the assignment
of an Adm nistrative Law Judge to conduct a formal hearing”
pursuant to Section 120.57(1), Florida Statutes.

22. The referral was nmade in error. The Board had al ready
acted on Petitioners' claimpursuant to Section 120.57(2),
Florida Statutes,® and awarded them $1,025.00 from the Fund.
Pursuant to the clear and unanbi guous | anguage of Section
489. 142(3), Florida Statutes, which was added to the statute
effective July 1, 2004, the Board's witten order making this
award (which was filed with the agency clerk on July 29, 2004)
constituted a "final order" subject, not to further

adm ni strative action, but to judicial review pursuant to

Section 120.68, Florida Statutes. See Kal bach v. Departnent of

Heal th and Rehabilitative Services, 563 So. 2d 809, 810-11 (Fl a.

2d DCA 1990). Mreover, this statutory | anguage specifies that
all hearings on clains for nonies fromthe Fund "shall" be
conducted by the Board (at a regular Board neeting) in

accordance with Section 120.57(2). No nention is made of
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Section 120.57(1) (which, as noted in Zarifian v. Departnent of

State, Div. of Licensing, 552 So. 2d 267 (Fla. 2d DCA 1989),

"provides for a formal adm nistrative hearing [conducted by a
DOAH adm ni strative |aw judge] when a disputed i ssue of materi al
fact is involved'). Therefore, even if the Board had not

al ready taken action on Petitioners' claimpursuant to Section
120.57(2), it would have been inconsistent wwth the requirenents
of Section 489.142 for the Board to have referred the matter to
DOAH for the assignnment of an adm nistrative |aw judge to
conduct a Section 120.57(1) hearing on the matter, regardl ess of
whet her there were disputed issues of material fact that needed

to be resolved. See PWVentures, Inc. v. N chols, 533 So. 2d

281, 283 (Fla. 1988)("The express nention of one thing inplies

t he exclusion of another."); MKendry v. State, 641 So. 2d 45,

46 (Fla. 1994)("[A] specific statute covering a particular
subj ect area always controls over a statute covering the sane

and other subjects in nore general terns.")* Getz v. Florida

Unenpl oynent Appeal s Conmi ssion, 572 So. 2d 1384, 1386 (Fla.

1991) ("Section 120.57(1)(b) is a general statute dealing with
appeal s fromadm ni strative proceedings. It sets a ceiling
beyond whi ch no agency may charge for preparation of a
transcript. Wiere a nore specific statute sets a fee for
preparation of a transcript that is within that ceiling, the

nmore specific statute controls."); Alsop v. Pierce, 19 So. 2d
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799, 805-06 (Fla. 1944)("Wen the controlling | aw directs how a
thing shall be done that is, in effect, a prohibition against

its being done in any other way."); Sun Coast International 1nc.

v. Departnent of Business Regulation, Division of Florida Land

Sal es, Condom ni uns and Mbil e Hones, 596 So. 2d 1118, 1121

(Fla. 1st DCA 1992)("[A] legislative direction as to how a thing

shall be done is, in effect, a prohibition against its being

done in any other way.); and Fiat Mdtors of North Anerica, Inc.

v. Calvin, 356 So. 2d 908, 909 (Fla. 1st DCA
1978) ("Adm ni strative agencies are creatures of statute and have
only such powers as statutes confer.").

23. That Petitioners' claimhad been filed, and had becone
ripe for resolution on the nerits, before July 1, 2004, the
effective date of the addition of the statutory |anguage now
found in Section 489.142(3), Florida Statutes, did not provide
the Board with a valid basis to refer the claimto DOAH for a
Section 120.57(1) hearing. This is because the addition of this
subsection to Section 489. 142 nmerely changed the neans and
met hods by which clainms for nonies fromthe Fund were to be
admnistratively resolved. In the absence of any | anguage in
Chapter 2004-84, Laws of Florida, clearly and unamnbi guously
provi di ng otherwi se, this nere change in procedure applied to
all clains, |like Petitioners', that were pending (that is, not

finally resolved®) as of July 1, 2004. See Gupton v. Village Key
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& Saw Shop, Inc., 656 So. 2d 475, 477 (Fla. 1995)("Statutes that

relate only to procedure or renmedy generally apply to al

pendi ng cases."); Young v. Altenhaus, 472 So. 2d 1152, 1154

(Fla. 1985)("[S]tatutes which relate only to the procedure or
remedy are generally held applicable to all pending cases.");

Hll v. Division of Retirenent, 687 So. 2d 1376, 1377 (Fla. 1st

DCA 1997) (" Al though the State Retirenment Conm ssion's order was
entered before revisions to the Adm nistrative Procedure Act
took effect on Cctober 1, 1996, the revised Act applies to the
extent it changes only the neans and net hods by which an

adm nistrative determnation is rendered.")(internal quotation

mar ks omtted); Turro v. Departnent of Health and Rehabilitative

Services, 458 So. 2d 345, 346 (Fla. 1st DCA 1984)("In part
because Rule 10-5.11(23) did not becone formally effective until
after comrencenent of the hearing on the applications, Community
argues that it was inproper to apply the standards stated in the
rule to their application. However, the rule prescribes an
evidentiary standard and is thus procedural in nature. As such
it becane applicable and controlling on its effective date.");

and Batch v. State, 405 So. 2d 302, 304 (Fla. 4th DCA

1981) ("This section becane effective on Cctober 1, 1978, which
was after appellant's crimnal act but before his trial and
sentencing. Nevertheless, the section is procedural and such

statutory changes apply to pendi ng cases.").
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24. In view of the foregoing, the undersigned nust return
the instant matter to the Board, with the recommendati on t hat
the Board find that Petitioners are not entitled to any further
adm ni strative consideration of the nerits of their claim
however, inasnmuch as the "Notice of R ght to Appeal" appended to
the Board's final order awardi ng them $1, 025.00 fromthe Fund
cont ai ned erroneous information regardi ng what Petitioners
needed to do to seek review of the order, the Board should all ow
Petitioners to request that the order be vacated and re-rendered
so that Petitioners will have the opportunity to tinmely appeal
the Board's award in accordance with Secti on 120.68, Florida
St at ut es, which provides, in pertinent part, that "judicial
review [of final agency action] shall be sought in the appellate
district where the agency naintains its headquarters or where a
party resides . . . by filing a notice of appeal or petition for
review in accordance with the Florida Rul es of Appellate
Procedure within 30 days after the rendition of the order being

appeal ed." See Gundlah v. Mwore, 831 So. 2d 780, 781 (Fla.

2002); Ney v. Unenpl oynent Appeal s Conmi ssion, 778 So. 2d 509

(Fla. 4th DCA 2001); Departnent of Corrections v. Saulter, 742

So. 2d 368, 370 (Fla. 1st DCA 1999); Etienne v. Sinto Recycling

Corp., 721 So. 2d 399, 400 (Fla. 3d DCA 1998); Nati onal

Heal t hcorp, L.P. v. Departnent of Health and Rehabilitative

Services, 560 So. 2d 1184, 1185 (Fla. 1st DCA 1989); and New
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Washi ngt on Hei ghts Community Devel opnent Conference v.

Departnent of Conmmunity Affairs, 515 So. 2d 328, 329 (Fla. 3d

DCA 1987).

RECOMVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons
of Law, it is hereby

RECOMMVENDED t hat the Board issue an order dism ssing
Petitioners' Request for Hearing challenging the Board's order,
rendered July 29, 2004, disposing of their claimfor nonies from
the Fund, but allowing them if they so desire, to request that
t hat order be vacated and re-rendered so that they wll have the
opportunity to file a tinely appeal in accordance with Section
120. 68, Florida Statutes.

DONE AND ENTERED this 28th day of Decenber, 2004, in

Tal | ahassee, Leon County, Flori da.

Axsaex m- 4

STUART M LERNER

Adm ni strative Law Judge

Di vi sion of Administrative Hearings
The DeSot o Bui | di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state.fl.us

Filed wwth the Cerk of the
Di vision of Adm nistrative Hearings
this 28th day of Decenber, 2004.
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ENDNOTES

1 The "Board Order" referred to in the affidavit was an order,
not of the Board, but of the Broward County Central Exam ning
Board of Building Construction Trades.

2 Florida Adninistrative Code Rul e 61&4-21.003(2) then provided,
as it still does, as foll ows:

Cl ai mant shall conplete the claimform and
forward with docunmentation attached to the
board: a certified copy of the Gvil
Judgnent or Final Order of the Construction
| ndustry Licensing Board; a copy of any
contract between the claimant and the
contractor; copies of applicable bonds,
sureties, guarantees, warranties, letters of
credit and/or policies of insurance;
certified copies of |evy and execution
docunents, and proof of all efforts and
inability to collect the judgnent or
restitution order.

3 The first sentence of the Board's witten order disposing of

Petitioners' claimread:

THI'S MATTER cane before the Construction

| ndustries Recovery Fund Conmittee and
Construction Industry Licensing Board (the
"Board") pursuant to sections 120.57(2) and
489. 143, Florida Statutes (2003) as well as
rule 61G4-21.004, Florida Adm nistrative
Code, on June 10, 2004, in Coral Gables,
Florida, for consideration of a claimfor
restitution fromthe Construction Industries
Recovery Fund (the "Recovery Fund").

(enphasi s supplied.)
* This rule of statutory construction aside, the prefatory
| anguage of Section 489.142(3), Florida Statutes, unm stakably
conveys the Legislature's intent that, "[n]otw thstandi ng any
ot her provision of law' in Chapter 120, Florida Statutes, or
el sewhere, all hearings on clains for nonies fromthe Fund be
conducted by the Board in accordance with Section 120.57(2),
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Florida Statutes, whether or not there are di sputed issues of
material fact.

® "Final agency action may take the form of an order whether
"affirmative, negative, injunctive, or declaratory' in tenor. A
final agency order may articulate jurisdictional boundaries;
require a party to cease or desist; grant, suspend, or revoke a
i cense; inpose an adm nistrative penalty; deny an evidentiary
heari ng; or deny substantive relief of various kinds. A final
order may or may not dismss a petition for hearing or sone
other pleading. |Its finality depends on whether it has brought
the adm nistrative adjudicative process to a close.” Hill v.
Division of Retirenent, 687 So. 2d 1376, 1377 (Fla. 1st DCA
1997)(citation omtted.) "An agency has not rendered a final
order until it is "filed with the agency clerk.” 1d.; see also
Gallo v. Florida Conm ssion on Human Rel ations, 867 So. 2d 1273
(Fla. 1st DCA 2004)("[T] he Court has determ ned that, because
the order on appeal has not been filed with the agency clerk, it
has not been rendered."); and Alvarez v. Florida Departnent of
Children And Fanmilies, 863 So. 2d 1258, 1259 (Fla. 1st DCA
2004) ("[T] he Court has determ ned that the order on appeal is
not final. Although the order on appeal authorizes the
Departnent to sanction the appellant for an intentional program
violation, no formal order disqualifying the appellant from
recei pt of benefits has been entered. Thus, the adm nistrative
adj udi cati ve process does not appear to have been brought to a
close.”). As of July 1, 2004, Petitioners' claimhad not been
finally resolved. Although the Board had net on June 10, 2004,
and determined that Petitioners' should be awarded $1, 025. 00
fromthe Fund, it was not until July 29, 2004, that a witten
order nmenorializing that determ nation was filed with the agency
clerk.

COPI ES FURNI SHED,

Mar | ene Grubb
10551 Nort hwest 21st Court
Sunrise, Florida 33322

Adri enne C. Rodgers, Esquire

Depart nent of Busi ness and Professional Regul ation
1940 North Monroe Street, Suite 42

Tal | ahassee, Florida 32399-1023
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Nor man Levi nsky
2600 Hammondvill e Road, Suite 41
Ponpano Beach, Florida 33069

Leon Bi egal ski, General Counsel

Departnment of Business and Professional Regul ation
1940 North Monroe Street

Tal | ahassee, Florida 32399-1023

Ti not hy Vaccaro, Director

Construction Industry Licensing Board

Depart ment of Busi ness and Professional Regul ation
1940 North Monroe Street

Tal | ahassee, Florida 32399-1023

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submit witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Order in this case.
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